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he inteisection of family and

estates law is long and wide, es-

Pcciﬂ")' \Vi[h [hf ﬂdVEn[ OF [he
modern blended or extended house-
hold Unfortunately, the same doesn't
apply 1o the respective bars.

“Family law issues arise constantdy
in my estates practice,” says Suzana
Popovic-Montag, managing partner of
Toronto’s Hult 8 Hull LLP. “But there’s
a clear line between the family bar and
the estates bar so that the estates bar isn't
always aware of the everyday nuances of
lhmi]y law legislation and practice, nor
is the family bar exposed to the nuances
of estate practice on a regular basis.”

In fact, the two bars often approach
their clients’ interests from very differ-
ent perspectives. “Family law practitio-
ners think of the marriage contraces and
cohabitation agreements they draft as
bulletproof, while we see them as pos-
sibly penetiable,” says Popovic-Montag.

However that may be, theres no
question that family law considerations
inform estate planning. For example,
lawyers preparing an estate plan for a
parent will have different cansiderarions
depending on whether a child is in a
first o1 subsequent marriage.

“If the planning involves offspring
who ate older and have estates of their
own, the general feeling is that they're
wiser and don’t have the same na-
iveré as younger people,” says Howard
Carr of Fasken Martineau DuMoulin
LLP. “Younger people have a different
thought process, which is not necessar-
ily wrong but which is engaged by the
magic of dating and engagement and
the events leading up to marriage and
which they don’t wane negaved and de-
stroyed by whar they see as the vulgar
commercial considerations that inform
family law.”

Parents (requenty want to provide
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Few links between family, estates hars

Despite obvious connections, two areas operate separately

There’s ‘a paucity of
jurisprudence’ on
certain family law
aspects of trusts
and estates matters,
says Howard Carr.

protection over the assets che child will
inherit, Bur that’s easier said than done,
largely because of the anomualies chat
permeate the Family Law Act.

“For example, a gift prior to marriage
is treated differently than a gift during
the marriage, and the gap gews cven
more absurd in the case of a matrimo-
nial home replaced during the course of
a marringe,” says Carr. *"These are things
that probably were not envisaged by the
authors of the original legislation.”

Sometimes, parents make a distribu-
tion based on a condition that a child
enter into a marriage contract. “1 dont
know of any casc law that suggests such
a condition might be invalid, but there
is a paucity of jurisprudence on the
subject,” says Carr. “My view is that ic
may be inappropriatc, buc that daesn’t
necessarily make ic invalid.”
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Estates lawyers must also consider
the impact of s. 6(1) of the act. It allows
surviving spouses 1o elect to take their
share under the will or receive their en-
titlement under the Family Law Act.

One important question nol yet re-
solved ar the appellate level is whether
the court has a residual discretion to set
aside an election to avoid injustice. The
question arose most recently in Lneiza
o fusenza Eswrte, Inthat case, the widow,
Melinda Tusenza, sought to set aside her
election to take under the Family law
Act. She also sought support under the
Succession Law Reform Act

lascnza married the estator, who had
wwo adult children from a prior mar-
riage, in 2000. He died in 2003,

Insenza restified thar she had liade
knowledge of the family finances but
received assurances from her husband
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that she could sty in the home and he

would provide for her in his will. Fe

also told her his investments were worth
between $500,000 and $600,000.

After her husband’s death, lasenza
obuined legal advice that led her 1o
clect under the Family Law Act in Au-
gust 2004, Soon after, she began the
support application. Afterward, she dis-
covered that the estate was considerably
larger than what she and her counsel
believed, meaning that she had been fi-
nancially picjudiced by her election.

Justice Charles Hackland of the On-
tario Superior Court, after noting the
conflicring authorities on the issuc of
revocation and the fact that clear in-
justice had resulted from the election
in this case, decided he had residual
jurisdiction to authorize a revocation
and thar the following questions were
relevant 1o the exercise of the court’s
discretion:

» Was the election, fled as a result of

a maretial mistake of fact and law,

made in good faich?

Did the applicant have any culpabil-

ity in relation to the choice made?

* Was the notice of intent o seek re-
vocation timely bearing in mind the
six-month limitacion for making the
clection?

» Had the estate been distiibuted o
would interested parties otherwise be
prejudiced by a revocation?

= Did the ¢lection resulr in an injustice
to the surviving spouse?

The estate bar welcomed the deci-
sion,

“The court addressed what had been
an almost unresolvable problem for che
estate bar and gave some guidance as
o when the court mighe revoke,” says
Papovic-Monrag.

“However, there are sill compet-
ing authorities at the sume level, and as
such, we should continue to acc with
great caution when making an elec-
tion,” she adds.
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