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FOCUS Wills, Estates, Charities & Trusts

The main forms of estate liti
gation arise out of contested will
proceedings, court interpreta
tions, claims for support and
accountings prepared by execu
tors and trustees. The removal or
replacement of executors and
trustees, however, as well as the
variation of trusts or tax-related
litigation, cannot be ignored.
These types of proceedings are
also often the precursors to some
ofthe most emotional and expen
sive forms of litigation.

The following are the first five
ofthe 10 most frequent causes of
estate litigation (the remaining
five will appear in a later story).

I. Failing to prepare
an estate plan

A basic estate plan will often
include a continuing power of
attorney for property, a power of
attorney for personal care and at
least one will. In this way, testatom
can plan for their incapacity and
direct how their assets are to be
administered during their lifetime
and they can thereafter direct how
the remaining assets will be dis
tributed on their demise. In other
words, “all bases are covered.’

Notwithstanding the abun
dance of information on estate
plans that is disseminated on a
regular basis, and despite the fact
that this information is readily
available to all, the fact remains
that more people die without
having created an estate plan
than one would expect. When we
consider how muds time ‘ye
devote to building our estate and
managing our personal and
financial affairs on a day-to-day
basis, it really seems remarkable
that this is the case—that people
would let the legal and legislative
systems determine the distribu
tion of their life-long legacy.

When this happens, however,
it is always to the financial (and
often emotional) detriment ofthe
testator’s estate and his or her
beneficiaries, those very persons
fnr whom one would otlserwise
expect the testator to provide for.
Not surprisingly, therefore, those
same individuals may then be
motivated to take steps to correct
this purported ““Tong.’

2. Failing to maintain
a Current estate plan

ticularly in the face of changed
personal circumstances and after
the passage ofsignificant periods
of time.

Too often we see situations
where principal beneficiaries pre
decease a testator, where there
has been a sale of a significant
asset often a private business or
family cottage) or a dramatic
change in the value of the estate.
Tax or other related legislative
changes can also affect estate
plans, as can marriage, common
law relationships and divorce.
Msmch estate litigation arises as a
result of one’s views of what the
testator “would have wanted’ to
occur in thesesituations.

3. Failbig to recognize the need
for professional assistance

The promulgation of “do-it-
you rself” will and power of attor
ney kits has contributed sig,sifi
cantly to the file loads of estate
litigators. It is often amazing to
see the lengths to which people
will go to avoid hiring profes
sional advisors to deal with their
financial legacy.

Although we can understand
and certainly sympathize “4th
this reluctance, these situations
are often prime examples of
where you can either “pay now or
pay later.”

4. Failing to obtain adequate
professional advice

As an estate litigator, I have
seen first-hand the costs (both
emotional and financial) of an
estate-plan-gone-bad. It still sur
prises me, however, to hear cli
ents object to lawyers’ and
accountants’ fees and to use this
as an excuse to delay or short-
circuit the planning process.
After all, when you spend a life
time amassing an estate, you
would expect to have a say in how
your legacy ultimately unfolds
and so see that desire eventually

come to freition.
Relianceon skilled and experi

enced practitioners is key to cre
ating estate plans that will imple
ment and uphold testamentary
intentions. And presumably the
larger the estate and the more
complicated the matter, the bet
ter the trusted advisors should
he. We have all heard the old
adage ~ou get what you paid for;’
and this really is not the time to
cut corners.

5. AcrimonIous extended
family members

Most litigators will tell you
tlsat “step,’ “second’ or “in-law’
relationships tend to be a key
ingredient to the nastiest of
family and estate fights. Extra
marital partners and children
and grandchildren born out of
wedlock tend to hold a strong
second place.

In each ofthese cases, the ten
sion may be present even during
the testator’s lifetime, albeit more
covertly than after his or her
death. On death, Isowever, it is so
much easier for these emotions to
surface or erupt The only way to
avoid litigation (or at least mini-
mire the likelihood of its success
in situations where such bad feel
ings exist is to ensure that the
estate plan is as enforceable as
possible. And the best way to do
this is to make certain that all
appropriate separation, marriage
and cohabitation agreements are
in place prior to death.

Stay tuned for the remaining
five of the sop so causes of estate
litigation.
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Alilsotighm the creation of an
estate plan is, in itself, very desir
able, it is not a one-time event.
We cannot underestimate the
importance of properly updating
powers of attorney and wills, par-


