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THE TRICKY BUSINESS OF ADMINISTRATION BONDS1

As many of you may know, applying for an administration bond is not often the most expeditious

or pleasant experience. Guarantee or bonding. companies generally require detailed information

to process the application. Delays are often incurred as a result of one query after the other

being made by the bonding company, with the result at times being a rejection of the

application. This often leads to one getting engaged again in a similar extended application

process with another bonding company, with no guarantee of success:

It is no wonder, therefore, that it seems rather commonplace for applicants for a certificate of

appointment of estate trustee to seek an Order dispensing with a bond. This relief, however,

. has increasingly proven to be uncertain and, at times,. diffcult to obtain at first instance.

. Rejection rates c:m applications to dispense with the bond requirement are currently about 25%,

with directions given to fie further affdavit evidence.

This paper wil cònsider a variety of questions relating to administration bonds, including: .

. . . When is a bond needed and not needed?

. . Who can and can not be a ~urety?

. Whatinformation is .needed to apply for a bond?

. How does one avoid having to get a bond?

. . HoW does one cancela bond?

. f The author gratefully. acknowledgei;. the assistance and . contributiori to this. paper of Nadia
HarasymowYcz of Hull & HuIlLLP.
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What is an Administration Bond and What is .its Purpose?

An administration bond is an obligation or a promise given to a court. It is a promise with a

surety, offered by an application or required by a judge in an estate. application filed with the

court.

In allowing oneself to be personally liable in support of his/her actions as estate trustee, it is

intended that any danger of the estate trustee misappropriating funds is eliminated. A bond is a. .
therefore a vehicle by which the courts can protect the assets of the estate from rogue estate

trustees.

The form of a bond (Form 74.32 of the Rules of Civil Procedure) includes the following

language:

The principaLas an estate trustee is required toprepare a compiete and true inventory of
an the property of the deceased, collect the assets of the estate, pay. the debts of the
estate, distribute the property of the deceasedaccordin9 to law, and render a complete
and true accounting of these activities When lawfully required.

This provision makes it clear that the main. purpose of an administration bond is to ensure that

an estate trustee pays the. debts of the estate and distributes the propert of the estate to those

who are entitled to it.

The Amount of an Administration Bond

.. Under the Estates Act, an administration bond is required to be doubletheamount ofthe assets

. as attested to in the application for probate2. However, the Estates Act also allows for

discretion in.this regard. Specifically, it provides that it is within the judge's discretion to limit the

. ,
2 Estates Act, R. S. O.1990,.c. E. 21, as amended, subsection 37(1).
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. 

liabilty of any single surety and direct that more. than one bond is given3. Moreover, it permits

the court "under special circumstances" to reduce or dispense with an administration bond.4

Various ckcumstances have been considered suffcient to justify a reduction in the amount of

the administration bond.5 However, in cases where. infant beneficiaries are involved the usual

bond is normally required.6

Additionally, where the application for a certificate. of appointment is being made by a

succeeding estate trustee, the value of the admînistrati.on bond do.es not need to be for the total

value of the estate, but only for the value of the assets which remain in the estate.7

Similarly, if the party making the application for a certificate of appointment is seeking a

resealing, the security required by bond is based only on the assets within the jurisdiction of the

Province of Ontario.s

New or Additional Security

.Whereasurety for an administrationor guardian dies or becomes insolvent, or where for any

other reason the security furnished becOmes inadequate, a judge may require other or

additional security to be furnished. If it is not furnished, thé. grant. of administration or

guardianship may .be revoked. 
9

3 Ibid, subsection 37(1).
4 

Ibid, subsection 37(2).
.. 5Forexample, when the administration bond was required solely for the purpose of enabling compliance

with certain legalJormalities: Macdonell. Sheard and Hull on Probate Practice (4th Ed.) Toronto, Thomson
Canada Limited (1996) at page 232 citing Re Stacpoole (1861); 2 Sw. & Tr. 316,164 E.R. 1017; Re
Bowlby (1876), 45 L.J.P. 100. . ... . .61bidaIpage 233 citing Re Luchetta, (1919) 2 W.W.R. 886, 27 B.C.R. 337.
7 Rules 

of Civil Procedure, Courts of Justice Act,RR. 0.1990, Reg. 194,Rule74.11(1)(e).8 Ibid, Rule 74.11 (1 )(f). . . . .. .. . .: .
9 Estates Act, supra note 2 at subsection 40(1). .
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Substitution of Security

Where a surety for an administration or guardian desires to be discharged or wants to substitute

. the security given, a judge may allowothersecurity to.bè provided and may direct that on the

substituted security being furnished the surety wil. be being discharged.10 This type of.. .; .'
application can be made without notice.11

When is an Administration Bond Needed?

An administration bond is required where an application for a certificate of appointment without

.awill ismade.12 . The bond shall be in the forms pro"idedby the Rules (Forms 74.32 and 74.33

are attached). AlthoUgh a bond is clearly required in such a situation, there are also other

Circumstances whenit wil be necessary to obtain:

. . Where the deceased died with a wil, but did not name an executor; 13

. Where the named executor does not reside in Ontario or elsewhere in the

Commonwealth, whether ornothe/she wasappointed.undera wil;14

. Where the appliçation is fora èertificate of appointment of a foreign estate trustee's

nomineeas estate trustee without a wil; 15. .'. '. .' '. .
. Where the applicant. is a succeedin9 es;tate trustee with a Wil,. and the estate trustee

isn't named in the wil; 16 and

. .
. . Where the applicant is a succeeding estate trustee witnout a wil. 

17

10 Ibid; subsection 41(1).
11 Ibid, subsection 41(2).
.12 Ibid, 

section 35.
13 

Ibid. .
. 14 Ibid, section 6. .
15 Rules of Civil Procedure, supra note 7 at Rule 74.05.1 (1)( d);
16 Ibid, Rule 74.06. .
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In situations where the Estates Act does not indicate that an administration bond is required,

any person who has a vested or contingent interest in an estate may move to have a bond filed

or an existing bond increased or reduce.18

When is an Administration Bond Unnecessary?

Although there are circumstances in which an administration bond is required, in the appropriate

circumstance one may be exempt from obtaining a bond, including:

. When an application to act as estate trustee is made by the Government of Ontario or

any Ministry thereof, or any Provincial Commission or Board created under any Act of

the legislature; 19

. When, on an intestacy, the surviving spouse applies for a certificate of appointment of

estate trustee without a wil, the value of the estate does not exceed the preferential

share and an affdavit is filed settng out the debts of the estate;20

. Wh.ena trust corporation is appointed as estate trustee; 21 and

. When one successfully applies to the court for an order dispensing with the requirement

to post a bond.22

The process by which one may successfully seek to dispense with the requirement to post an

administration bond is addressed later on in this paper. The Court has recently spoken to its

concerns regarding this issue, and has set out the appropriate steps an individual ought to take

in order to ensure that the court is able to make an informed and proper decision.

17 Ibid, Rule 74.07.
18 Ibid, Rule 74.11(2).
19 Estates Act, supra note 2 at subsection 36 (1).

20 Ibid, subsection 36(2).
21 Loan and Trust Coporation Act, R.S.O. 1990, c. L.25, subsection 175(4).
22 Estates-Act, supra note 2 at subsection 37(2).
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Who Canbea Surety?

Rule 74.110fthe Rules of Civil Procedure outlines the requirements for a surety. Specifically

prohibited are registrars23 and solicitors24, as well as minors25. In addition, if the surety is an

.... individual he or she must be resident in Òntario.2~

.Ifthe value of an estate is $100,000 or less, one surety. wil suffice.27

What Requirements Must One Meet to Obtain an Administration Bond?

An application for an administration bond does not have specific legal requirements. However,

full disclosure of estaté assets and liabilties, as well äs full disclosure of personal liabilties are

generally considered to .be a .riinimum requirement by bonding agencies in order to have the

administration bond issued.

Once the application has been made to the bonding agency, the review process wil determine if

any additional information is needed. Adininistrationbond applications likely require such

detailed disclosure because the surety remains liable until the estate trustee has fully accounted

to thebeneficiaries.28

Èven when a fulsome application is made to a bonding company, an administration bond may

. not be granted for reasons unrelated to the assets and liabilities disclosed. These reasons
..

could include that the minor benefièiary of the estate is young enough that the estate wil need

to remain open for a lengthy period of time. This may deter the guarantee company from

issuing the .bond,as the length of time may cause concemfor its need to have access to

23 Rules 
of Cj¡li/ Procedure, supra note 7 at Ruie 74.11(1)(b).24 Ibid, Rule 74.11(1)(b). ...

25 Ibid, Rule 74.11(1)(c).
26 Ibid, Rule 74.11(1)(c).
. 27 Ibid, Rule 74.11(1)(d). ....

. 28. 
Probate Practice, supra note 5 at page 231, citing Harvell v.Foster(1954) 2 Q.B. 367 (e.A).
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information regarding the bonded estate trustee. This same situation may arise in the

. èircumstance of a lifetime trust where the estate tru~tee may be responsible for the estate for a

lengthy period of time. Alternatives, including the appointment of .a trust company, may be

advisable in such situations~

. Assignmentofa Bond

. A judge can order the registrar to assign a bond to some other person upon being satisfied that

the condition of the bond has b~enbroken.29 This type of application should be brought on

. notice to the sureties. ao

Cancellation of Security

. The administration bond generally remains in the custody of the Court until cancelled.31

Where an executor has passed .. their firial. accounts and has paid. into. co~rt or distributed the

. whole of the propert of the deceased, the judge may direct the bond or. other security to be

delivered up to be cancelled.32

Alternatively, where an executor produces. evidence to the. satisfacti~n of the judge that the

debts of the deceased have been paid and theresidue distributed, the judge may order that the

.. bond or other security be cancelled.33 This procedure is often followed, as it obviates the need

. to pass accounts, the expense of which is often not justified.

. . ",'. ," . .
: . 2~ EstatesAct,supra note 2 at section 38.. . . ... .
.30 Probate Practice. supra noteS at page 233, citing Re Hilt (1868), 1 Chy. Chrs. 386. For a much more

fulsomecomrientaryonthis issue I refer you to Chapter Ten of this text .
31 Ibid, 

page 233¡citing ReClark (195S10.W.N. 383 (CA). .. .
32 Estates Act, supra note 2 at section 42:

33 Ibid, section 43.
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The application is usually made without notice upon thè affdavit showing:

. . That the debts have been paid;

. Proof of advertisement for creditors or an explanation as to why no such advertisement

was.made;

. The manner in which the residue was distributed;

. Verification that the beneficiaries released the estate; and

. Whether minors or mental incompetents are involvea(and the proper notice given as

further particularized below). .

. Where a minor was Qr is entitled to apart of the estate . under. the. distribution, an order. .
cancellng a bond shall.not be made without notice to The Children's Lawyer.34 Similarly,

where a . person who is a patient in a psychiatric facilty under the Mental Health Act was or is

entitled to a part of the estate under the distribution, an order cancellng a bond shall not be

. made without notice to Public Guardian and Trustee.35

How Does One Secure the Dispensation of an AdininistrationBond?. ...' '., ". . '. . . ....~
As noted above, the main purpose for a bond is to ensure that an estate trustee pays the

estate's debts and distributes the estate's assets. It follows, therefore, that whem one is seeking

: todispense.with a bond, one must satisfy the court that the protection afforded by it is not

required or wil be otherwise met.

As noted above, the court has the discretion under "special circumstances" to. reduce the. . . : .
amount of the administration bond, .01' dispense with thè bond all together. However, there is

. no direction as to what is meant by "special circumstances". The Rules of. Civil Procedure

similarly offer little or no guidance with. respect to what information must be before the court.

34 Ibid.
35 Ibid.
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Parties often seek to dispense with the administration bond as a result of the inconvenience,

cost and/or diffculty connected with trying to obtain a bond. Until recently, the result of such

application has been hard to predict. However, it seems that more often than not the Courts

have readily enough granted this request.

In a Recent Ontario Superior Court of Justice decision, Re Henderson Estate36 (attached), The

Honourable Justice David M. Brown has attempted to do away with or, at a minimum, reduce

uncertainty and unpredictabilty in this area.

Brown J. noted retired Justice Haley's succinct comment on the issue, being that a bond is

usually dispensed with "if all beneficiaries are sui juris and consent to the order AND all debts

have been paid or the affdavit lists the debts and the judge is satisfied the creditors are

protected".37

His Honour went on to articulate guidelines for what should be included in the affdavit filed in

support of an application for a certifcate of appointment as estate trustee and for an order

dispensing with the need for an administration bond. Specifically, the supporting affdavit

should include:

i) The identity of all beneficiaries of the estate;

(ii) The identity of any beneficiary of the estate who is a minor or incapable

person;

(iii) The value of the interest of any minor or incapable beneficiary in the

estate;

36 2008 WL 5456428 (Ont. S.C.J.), 2008 CarswellOnt 8065,45 E.T.R. (3d) 189.
37 Ibid, para. 11.
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(iv) Signed consents of sui juris beneficiaries - if consents cannot be obtained

. from all the beneficiaries, the applicant must explain how he or she

. intends to protect the interests of those beneficiaries);. .
(v) The last occupation of the deceased;

(Vi) .. Evidence as to whether all the debts of. the deceased have been paid,

. including any obligations under support agreements or orders;

(vii) Evidence as to whether the deceased operated a business at the time of .

death and, if the deceased did, whether any debts of that business have

been or may be claimed against the èstate, ~md a description of each

. debt and its amouiit;and

(viii) . If all the debts. have not been paid, evidence of the value of the assets of

the estate, the particulars of each debt (amount. and name of creditor) and

an explanation as to whatarrarlgements have been. made to pay those.:. . . .
.. .debtsòras to what security the.appliçant propòsesto pufin place in order

to protect thos.e creditors.3s

. Although one might think thatthese requirements fully encompass many of the steps which are

. necessary for the individual applying to be estate trùstee to explore, the detail required as part

. of an affdavit filed on behalf of the applicant to dispense with an administration bond is not to

be considered lightly.

. In ReHenderson, the Court did not dispense with the need for an administration bond. It was

determined that the affdavit, which read "aU debts of the estate wil be fully paid and satisfied

out. of. the estate. assets" was not suffcient to satisfy the court in qrder to dispense with the

3f¡bid, para 12.
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requirement for an administration bond.39 It was similarly insuffcient to assert: "To the best of. .
my. knowledge and belief all creditors have been determined and there are suffcient assets to

pay. all claims against the estate"40.

In Re rlender$on, Justiçe Brown indicates that a draftordershQuld be filed with the court in

addition to the affdavit in support of the dispensation of the administration bond. The order

should read as follows:- . ."- .
"THIS COURT ORDERS that the postingofari administration bond by the Estate

Trustee is. dispensed with."

Brown J. recently provided a standard form Endorsement (attached) for use by the judges on

thE! Toronto Estates List in order to deal with the issue of dispensing with bonds, which

Endorsement tracks the guidelines set out in Re Henderson,. '. . .
The . Re Henderson decision should mark the beginning of greater consistency and less

discrepancy in content between applications to the .court for certificates. .of appointment as

estate trustee -andför ördersSeeking. to. dispense with an administration bond.

. . .. ...' ..-. : . - -'. .. .
39 

Ibid, paras 16 and 17. . _ .: .
40 Ibid, paras 18 and 1.9 (Re: Estate of Eugenia Zagaglia:. 01-3835/08).



FORM 74.32

COWlS of Justice Act

BOND - INSURANCE OR GUAREE COMPANY

ONTARO

SUPEROR COURT Of JUSTICE

BOND NO. AMUNT:S

IN TH ESTATE OF (i1Wrt nae), de

Th pricipa in this bond is (i1Wrl nome)

Th suy in th bo is (iiisei no), an inur IÍQ un th Insiiranc Acl to wrte SU an fidelity ÌI in Oniao.

Th oblig in ths bo is the Accot of th Supor Cou of Justice ac for the beefi of çritoi an pe entiled to shar in th
.:ta of th decas

Th prncipa ii di SW bii iIves thir hers, execut succes an asign jointly an sevey to di Acco of th
Suor Cou of Jice in ib amout of ..................................................................... Dolla (S......................................).

Th prncipa as an es ni is reuir to prear a cole an tr invento of all th prpe of th de collect th asts of
the es pay th debts of th esta disbut ib pr of th ded accoing to law, an ren a coplet an tr aciing of th
acvities whe lawtlly re

Th prar obligaon un this bond beongs to lh princpa. Th prcipa is liable un th bo for any amount fou by !b co to be
owing to any aeto of the esta and pe entitled to shar in th este to who pro paymt ba no be mad

Th sury, prvide it ha be given re no of any proing in whch judsi may be given ap th prcip for failii to
peon th obligaon of th bo shl, on or of th cour an on defalt of th prcipal to pay any rin judt ma aiai ti prindpa
in th prong pay iÐ th obliøe di amunt of any deficieic: in th paym by th pricip, but th suy sJl no be liale to pa mor
th lh amou of lh bo

Th amll of this boii slil be re by an to the e:~ie of any paym made und the bod puuant to an or of th cour.

Th sury is enttled to an asgn oflh nghts of any pe woo reives paymnt or beefit from the pr of th bo to th extent
of sw:h paymet or befit reve.

DATE

SIGNED, SEAED AND DELIVERED
in the prsece of:

Pnncipa
................................u.....................................n...... ..-. ...........u........................ .................uu. ........... .......n............. ..............h......................

Surci

RCP-E 74.32 (Novembe i. 2005)



FORM 74,33

COU1 of Justice Act

BOND - PERSONAL SURETIES

ONTARIO

SUPERJORCOURT OF JUSTICE

BOND NO. AMOUN:S

IN TH ESTATE OF (inrt na), de

Th pnncipa in th bond is (inseri name)

The surties in this bod ar (inert names)

Th oblige in this bo is th ACCOUtl of ~ Supor Cou of Jus acling for ii beefit of cre an pc entl to shll in ii
esta of th de

Th pripa an th sllie bin tllves, tlr heiis exeutor succes an asign joiy lId sevcly to the Acta of di
Sup C~ of Justice in th amt of ...................................................................... Dollar ($......................................).

Th pniipa as an esta tnte is re to prear a coplete and ti invent of all th prpert of il de collec th as of
th esta, pay th de of the es disibll ti pr of di de ac to law, an re a coplel an tn acng of th
acvities wh lawfully reic

Th pnma obligaor un ths bo belogs 10 th pripa. Th prpa is liable ii ths bond fo liy amOU foun by th CO to be
owi to liy crdito of th esta an pe entl to sha in th esta to whom prpe paym has no be mad

Th sures prwded di have be given rele noc: of any prcens in whch judgø ma be given ap li pri for
faiui to peor tb oblig of this bond sh, on or of th co an OI default of th prncip to pa any &11 jti mi ap th
prncipa in il pr pay to tb oblige th amount of an)' defiie in th payi by li pricip but th sw shl ii be liable to
pay in ii iI 8I oftl bo

Th amoWl of ths bo shall be n: by an to il extt of liy payll mad unde ti bod pu to aa or of th co

Th Sles lI entit to an asigi of th rigl of any pe wh reives payent or befit lr il pr of th boii to th
c:~ of su payi or befit reived

DATE

SIGNED, SEALED AND DELIVERED
in the prence of

Princpa
........ni'....................................................................................................................................

.............................u....................................................... -......................................u.........................................................................................

Sum

Suret

AFFIDAVIT OF SURETY

...........................................................................u....................................................."'_"

i. (iller, IIme). of finurt city or toii and county or diltrci. mel1'liian or ITgíOl/ mllcipíty of nsitIlB). ma oa an sa/af:

I am a pro SUlty OI bef of th inre esta It of th pr of (inørllllle), de nam in il at bo



I am eigh year orage or over ai ow prpe wor S................... over ai abve all encumbnce an ove an abve what will pay
my jus debts an ever sum for which i am now bal or for which i am liable as sur or en or oi.

SWORNAFFID BEFORE
me at me ofin th of
this day of ,20.

.......~..................u...u....................,..............................u......................................................

..............................................-......................................
.A Commissioner for T ak Affdavits (01, as may be)

AFFIDA vr OF SURETY

I, (inse,. na). of (insert cil ol'/own ai COWlty or disct meiroliltu or I'egiolll municiplity of residen), mae oa an sa/al1:

I am a pro sur on bef of th inted es in of ii pro of (inser/_e), deeas na in th ii bo.

lii cighee ye of ag or over and owl proy won S................... ove and above all eiui, an over an abvo wht wil pa
my jus debt an ever sum for which lii now biil or for which I ii liable as sury or enor CI oth.

SWORN/AFFIRMEO BEFORE

the at the ofin the of
this day of . 20 .

)
)

)

)

) ................................................................--....................................................................

.......................................................................................
A Commis for Takng Affdats (e, as may bej

RCP-E 74.33 (Novembe i. 2005)

i

I
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2008 WL 5456428 (Ont. S.C.J.). 2008 CarwelIOnt 8065, 45 E.T.R. (3d) 189

C
2008 CarwellOnt 8065

Henden Estate, Re

In the Estate of Roben Jam Henderson

In the Est of Eugenia Zagaglia

Cou sup\35 1 rieur de l'Ontao

D.M. Brown J.

Head: II Déembre 2008
Judgment: Décmbre 16, 2008

Doket 01-4100/08. 01.3835108

Copyright ro Thomson Reuter Canad Limited or its Licensors.

All rights reserved.

Counsl: A.D. Fleming for Applicant for a Cerficate of Appointment of Esta Tru without a Wil in 01.

4100/08

A. Rein for Applica for a Cerfica of Appointment of 
Esta Truste withut a Wil in 01.3835108

Subjec Es an Trusts

Estates an tr ... Est - Grat of probae or let of 

adiniston - Application for grt of adinistron-. Administron bon

Wh applicant for certficae of appointment of est lrste makes reuet un s. 37(2) of Estas Act for orde

that judge dispnse with reuireme to pot administon bond, aplicat should tie affdavit idetifYing all bene.
ficiaes of ese including any minor or incaple pe an sta value of interest of any minor or incle bene.
ficiar - There should be execut consenis frm all beficiares who ar sui jur 10 appintmnt of es lrst

and to order disping with adminisirn bond - If consents can be obt from aU beneficiares. aplicnt
mus explain how he or she intend to protec intere of tho beneficiaries by way of posting of seurty or oter.
wise .. Affdavit should also st ocupon of deea and give evidece as to wheer all debts of deeas
have been paid, including any obligaions under supp agreement or order - There shoul als be eviden as to
whether deeas operaed busines at time of de and if so. whet any debts of buine have been or may be

claimed agt estate. an descrption and amount of each debt - If all debts of esta have not be paid afdavit
should contain evidence of value of assets of este. pacular of each debt an explanaton of argements mae
with those creditrs to pay thir debts - Also, ther should be evide of what seurty applica propo to put in

Copr. (' Wes 2008 No Claim 10 Orig. Govt Work
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place in ordr to protect thse critors - An exhibits consents or other doument referr to in affdavit should
be atthed an copies of dr order tied separly.

Statutes considered:

Estates Act R.S.O. 1990. c. £.21

Generaly - referd to

s. 6 - referred to

s. 35 .. considerd

s. 36( I) - considered

s. 36(2) .. cODside~

s. 37(1) - consíde~

s. 37(2).. considered

Loa and Trost Corpraions Act R.S.O. 1990. c. L.2S

s. 175(4) - considered

Succession Law Refonr Act, R.S.O. 1990. c. 8.26

Generally.. referred to

Rules consider:

Rules of Civil Proc, R.R.O. 199, Reg. 194

Generlly.. refer to

R. 74.0S.I( I)(d) (en. O. Reg 3321%) -- referred to

R. 74.06 fen. O. Reg. 484/94) - referr to

R. 1407 (en. O. Reg. 484/94) - referred to

R. 74.11(2) (en. O. Reg 484i94) - considered

Forms considerd:

Rules ofCivi/ Procedure. R.R.O. 1990. Reg. 194

Copr. Q West 2008 No Claim to Orig. Govt. Work

. i

;1

if
1

Ir

II



Page 3
2008 WL 5456428 (Ont. S.CJ.). 2008 CarwellOm 8065, 4S E.T.R. (3d) 189

Form 74.32 reno O. Reg. 484í94J - refer 10

APPLICA nON by es trtee for order dipensing with posng of adinistion bond.

D."#. Brown I.:

I. The Problem: The lack of clarity surrunding fiDg reuirements for requests to dispense witb administra.
tioii bonds

1 Each week th judge sitting on the Tornto Estates List is asked to consider up to two dozen reues by appli.
cants for certficates of appointment of este tr for orders dispesing with the postig of an adinston
bond. Eah week the judge rejects a significant numbe oftbose requests beca of deficienies in the filed mate-

als.

2 This is a soure of frtrtion, both for the Bench, who spe time reviewing maerials th tur out to lack key

informon and, no doubt for the Bar, who caot find guidace in th Estates Act or the Rules ofCivi/ ProcedUe

about the pro materials to fie in SUpport of such a reue.

3 This situatin meas that membes ofthc public ar not reciving th level of 

serice to which they ar entitledon an issue which affect many tàilie in this city .- the need to obta cerficat of appointmt by pers of
modest means for esta with modest asets.

4 In my view this is an ara where strong considertion should be given to amending the Rules a/Civil ProcedUe

to provide tiling directions for reques to dispe with adinisttion bonds In the meanime, I have before me
two such requests where fuer evidece mus be put before the cour l therefore wish to review briefly the raion.
ale underinning the statory requiremt for an.adinistration bond an then to so out filin guidelines for ma.
ing such reues on the Toronto Region Este List.

II. The Itatacory requirement (or administrtion I:Jlds

S Section 3S of the Estates ..ei provide:

35. Except wher otheris provid by law, every peon to whom a grt of admitstn, includng

adinistrtin with the wil anxed is committ slli give a bo to th judge of th co by which the

grt is mad, to enur for the beefit of the Acunra of th Superior CoUr of Iustice, wit a sur or
suretes as may be reuire by th judge, conditione for the due collecg. gening in, adinsterng an
acounting for the propert of th decea and the bond shall be in the form prscbe by th niles of

cour, and in cass not prvide for by the niles, the bond shall be in such for as the judge by speial or.
der may direct.

6 This statutor requirment for ihe posting of a bond most frequently arses in two sitions _ where a pen
dies intesat an an application is mad for a certifica of appinen of es trte without a wil, or whe a
pe dies testa, but th wil do not name an exeutor an an applicaton is mad for a cerficae of appoint-
ment of estae tre with a wil. (The pong of a bond is also requir in the cases of a forign exeuto (Estates
Act, s. 6J, a foreign esta trte's nominee as est inste witht a will (Rule 74.05. 

i (I)(d)J, and a succedingtrte with a wil wher the sole or only surviving esta tre has died an the wil makes no provision for some-

one else to be appointed (Rules 74.06 an 74.071).

7 Exemptions exist to me requireent. Section 36( I) of the Act exempt th Goverment of Ontaio, any ministr
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or any provincial commission or board from the requireent to post a bo. an section 36(2) also dispe wit

the nee for a bond whre th administrion on an intes is grted to tbe suriving spouse of th deeaed die

net value of th estate doe not exced th preferential she of $200,000 presently presbe undr th Succession
Law Reform Act, and thre is fied with ihe applicatio for administrtion an affdavit se out the debt of th

estate. Also, section 175(4) of th Loan an Trut Corpoations Act, R.S.O. 1990, c. L.2S, exempts frm th reo
quirement of a bond a registered and approved tr company diat aplies for appointment as este trstee.

8 Section 37(1) speifies the amount of the bond - double the amount undr which the prope of th deceased

has been swor -- and thn section 37(2) prvide:

The judge may at any time under spia cirumstace reduce the amount of or disp with the bod.

9 The Estates Act doe not ariculate the fator that a judge shuld tae into account when conserng a reuet
to dispens with a bond but diose factor can be gleaed frm the laguage of 

the bond prebed by For 74.32 ofthe Rules ofCiv/ Procedue which impose the foDowing obligaons on the este trste:

The prncipa as an est trte is reui to pree a complee and tre inventor of all th prope of

th decea colle the assets of the stae, pay the debt of the estae. dibute the pr of th de
ceas açina to law, and reder a complet an tr accoung of thes acvities when lawfully re-
quire. (emphis add)

As well, Rule 74.1 1(2) pennits aD persn who has a contingent or vested interest in an estate, including a credito, to
move for an orde that an esta trtee, or applicat for appointment. file a bond.

10 These provisions mak clear diat the main purpse OraD administtion bond is to ensure that an est tnte

pays the debts of the estat and distribute die prpert of the este to those who are entitled to it. It follows, ther
fore, that an applicat for a certificate of appointm who seeks an order dispensing wit th posting of an adini-
strion bond must satisJY th cour, by way of evidence, that the proteon affrded by a bon to beneficiaies aDd
creditors is not reuir or wil be met in some oth way.

II. Filng Giiiiliacs for Requests to Dispe wit. Administrtion Bonds

1 I How ca an applicat so satisJY the cour Re Justice Haley put the maer succinly in maerial which

she prepa for judges in 2005:

A bod may be dispesed with by judge's orr puruat to seon 37(2) of th Estates Act. This is usually
done if all beneficiares ar sui juris and const to th order AND all debts have ben paid or the atclvit
list die debts and the judge is sasfied th creditors are protect.

That, in a nutsell, is what an applicat seeking to dispns with an administrtion bond must demonse, by way
of evidence, to a jude.

A. Thø COlllt! olti af.vit UI suppøn

12 Accordingly, wben an applicant for a certificae of appointment of es trtee makes a reuet under section
37(2) of the Estates Act for aD order that a judge dispese with the requireent to po an administrion bond. the
applicant should fie aftdavít evidence in supprt of the request which contains the following:

(i) Th identy of all beneficiaries of the esta;
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(ii) The identity of any beneficiar of the esrat who is a minor or incapale persn;

(ii) Th value of the inest of any minor or incapble beneficiar in the estae;

(iv) Execute consnts &om all beeficiaes who ar sui juris to rhe appintment of the applican as
esta tree an to an order dispeing with an adminisrrtion bond should be atched as exhibits to

the affdavit. If consents can be oblaed frm all th beeficiaries, th applict must explain how
he or she intends to protet the intets of those beeficiares by way of posting seurty or othse;

(v) The last ocpation ofrhe decas;

(vi) Evidece as to whether aU the debts of th deceasd have been paid, including any obligations un.der support agents or orde;

(vii) Evidence as to whetr the dec operaed a business at the rimc of deat and, if 

the decedid, whether any debts of th businss have ben or may be claime against th esta, and a descrip-
tion of eah debt an it amount;

(viií) If all the debt of the est have not been paid, evidence of 
the value ofthc assets of th estae,thc paicular of each debt - amount and name of creditor .. and an explanon of what argements

have be made wit rhose creditors to pay their debt and what security th applicat propos to put
in plac in orer to protec those creitors.

B. The form of the tidiivit hi support

13 A prrlce ha grwn up in Toronto that thos reqesting an order dispensing with an administron bond
simply file a bunh of loose documents including connt affidvits and draft ordel' Some organizaiion nee to

be brought rothe marialsfiI~, At a 
minimum. an applicant fora certificate who reqiits an ord dispensing withan adininìštion bOOd should fie an affdavit that address th maters enumerated in paph 12 above an to

which ar athe as exhibits, any consents or oter documents referr to in the affdavit. Copies of 

the drft ordeshould be sepaly filed.

C. Content of 0'.

14 Th opive langua of 
th dr orde filed with the affdavit in suppo should read as follows:

THIS COURT ORDERS that the poting of an administtion bond by the Esta Truste is dispns with.

D. Concludig commnts

I S If the aplicat fies this evidence in supp of its reue to dispse with an adminisrrtion bod, th judge
considerng the motion wil possess a fulsme reord up which to deteine wheth to dispense widi a bond.
either entirely or on terms. By seting down thes filing guidelines J hope to reducc th numbe of reuest under
section 37(2) of the Estaies Act which ar rejeced beau of deficiencies in thc affdavit materal, and thereb pro-
vide the public with a more expeditious judicial detennination of such request.

IV. The partcular applications before me
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Estate oj Robrt Jam Hendeon: 01-410008

16 Parh 9 of the affdavit in suppo read: "AU debts of the estate wil be fully paid and satisfid out ofthc
estate assets." This evidece is insuffcient to gr th order sought.

17 Accordingly. i reject the reuet to dispnse with an administrtion bo and reques the applicant to file a
fuber affdavit adessing the points set out in 12 above. in parcular parph 12 (vii).

Es'il,e of Eugen'. Zagilgllø: OJ-1835/(8

18 Pargrph 7 of the affdavit in support read: "To the bet of my knowledge an belief all ereditors have been
detennined an there ar suffcient asts to pay all clais againt th esate" This evidence too is inuffcient.

19 I reject the reque to dispense with an adinision bo and reue the applicat to tie a fuer affdavit

addresg the points se out in 12 abve. in parcular parph 12 (viii).

Order accordingly.

END OF DOCUMENT
K:\Nüilìa HarymowyczlNaialìalBrcakli Serie Papr rc BùndslRe Hi:n Esiarll.nf
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SUPERIOR COURT OF Jusnce

IN TH MAlTR OF TH ESATE OF:
ESATEFIENO: 01.

.ENRSEMEN
o Ordr to go dispnsing with the filinS of 3D adminisiron bonel.

IJ Reque rejected: applic3Dt to file fuher afdavit adding th folJowing:

o Identity of all beneficiares of il estate;

o Identi of 3Dy beneficia of th ese who is a mior or inapable peon;

o Value of th intet of an mino or incapable benefiia in th esta;

o execUt cots frm all beneficiaes who ar sui juris to th appiJtJnt of th
applicant as estate tnstee and to 3D ord dinsing wirh an adnistrtion bonet If
consents can be obtaine from all th benefiiars, il applit must expla

how he or she intead to protet the intere of th beneiares by way of poting
senty or oterwse;

o La ocpation of the deceasd;

o Evidence as to wheth an the debts of th deea have be pa inluding any

obligaton uld suppo agrements or or;

o Evidenc as to wlllh th deead op a busDë at th time of deth an if
th deas did. whetr 3Dy dets of that buine have ben or may be claime

agains tbc es, and a denption of eah de an its amunt;

o If an th dets of lh esta hae not be pa evidnc of th value of lh as of
th este, th pacula of each de - amnt an ii of credito _ an 3D
explaatn of what amngeinnt have ben ma with those crto to pay th

debts an what seurty rh applicat propo to put in plac in orer to proec
thos creito.

,.,
LJ Othe

Daie

Judge
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