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THE TRICKY BUSINESS OF ADMINISTRATION BONDS'

As many of you may know, applying for an administration bond is not often the most expeditious
or pleasant expenence Guarantee or bondmg compames generally requnre detailed information
to process the apphcatton Delays are often lncurred as a result of one- query after the other
' belng made by the bondmg company, with the result at times bemg a rejectlon of the
apphcatuon. ‘This often leads to one getting engaged again in a similar extended application

. process with an'other bonding company, with no guarantee of s_uCcess;

It is no wonder, therefore, that it seems rather commonplace for applicants for a certificate of
appointment ot esta_t'e'trustee to seeki an ‘o'rder dispensing_ with a bond. This relief, however,
- has increasingly proven. to be uncertain an‘d,‘ at times, difficult to. obtatn at first instance. |
N Rejecti.on rates on applications to dispense with the bond requirement are currently about 25%,

- with direct_ions given to file further affidavit evidence.

Thls paper will cons:der a vanety of questions relatlng to administration bonds mcludlng: ‘

‘. then is abond needed and not needed’?

.: 'o‘: . _‘ - Who can and can not be a surety?
. o What mformatlon is needed to apply for a bond? |
.4 . How does_ one avo:d having to get a bond?.

.. Hva.does one cancel a bond?

7 The author gratefully acknowledges the ass:stance and contrlbutlon to thls paper of Nadia
Harasymowycz of Hull & Hull LLP.
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_ What is an Admmrstratron Bond and What is rts Purpose"
_An admmrstratron bond is an obligation or a promlse grven to a court. It is a promise with a

surety, offered by an applrcatron or required by a judge in an estate application filed with the

cour_t.

In allowing oneself to be personally liable in,support of his/her actions as estate trustee, it is
intended that any danger of the estate trustee misappropriating funds is eliminated. A bond is a
" therefore a vehicle by which the courts can pro_tect the assets of'th'eestate from rogue estate

‘trustees.

The form of a bond (Form 74.32 of ,the' Ru[es of Civil Procedure) includes the following
o I_ang'uage:
"T‘he prtncipal as an estate trustee"is required to prepare a cemplete and true inventory of
all the property of the deceased, collect the assets of the- estate, pay the debts of the
estate, distribute the property of the deceased according to law, and render a complete
- and true accounting of these activities when lawfully required.
This provision makes it clear that the main'purpose of an administration bond is to ensure that
o an estate trustee pays the debts of the estate and dlstrlbutes the property of the estate to those

who are entrtled toit.
The Amount of an Administration Bdnd '

. Under the Estates Act, an admlmstratlon bond is requrred to be doubte the amount of the assets
- as attested to in the application for probate>. However, the Estates Act also allows for

' discretion in this regard. -Specifically, it provides that it is within the judge’s discretion to limit the

- % Estates Act, R. S. 0. 1990, c. E. 21, as amended, subsection 37(1). .
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B 'hability of any smgle surety and direct that more than one bond is grven Moreover it permits

' 'the court * under specxai crrcumstances to reduce or dispense with an admlnlstratton bond.*

Various circumstances have been considered suffi cient' to justify.a reduction in the amount of
' the admrnrstratron bond However m cases where mfant benefrcranes are lnvoived the usual

o bond is normally required o

Addltronally, where the apphcatlon for a certlflcate of apporntment is being made by a
succeeding estate trustee the value of the admrmstration bond does not need to be for the total

value of the-estate, but only for the value of the assets which, remain in the estate.’

'~S|m||arly, |f the party maklng the applicatlon for a certlt" cate of appomtment is seeking a
resealing, the security requrred by bond is based oniy on the assets within the jurrsdtctlon of the

Province of Ontario.*
New or Additional Security

. ,Where -a-‘surety for an administration or guardian dies or becomes insolvent, or'vvhere for any
other reason the secunty furnished becomes lnadequate a Judge may requrre other or
addltional securlty to be furnrshed If |t lS not furmshed the grant of admlmstratlon or

guardianship may be revoked.g--

3 < Ibid, subsection 37(1).
 *Ibid; subsection 37(2). '
-_.5 For example, when the administration bond was requrred solely for the purpose of enabling compliance
with certain legal formalities: Macdonell, Sheard and Hull on Probate Practice (4™ Ed.) Toronto, Thomson
Canada Limited (1998) at page 232 citing Re Stacpoole (1861) 2 Sw. & Tr. 316, 164 E.R. 1017; Re
Bowlby(1876) 45 L.J.P. 100. .
Ib/d at page 233 citing Re Luchetta, [1919] 2 W.W.R. 885, 27 B.C.R. 337.
. 7 Rules of Civil Procedure, Courts of Justrce Act, R. R 0. 1990 Reg 194 .Rule 74. 11(1)(e)
8 - Ibid, Rule 74.11(1)(f). .
Estates Act, supra note 2at subsection 40(1)
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Substitution of Security
Where a surety for an administration or guardiandesires to be disoharged or wants to substitute
the}eeounty"gi:ven, a judge ‘may allow other security to-be provided and may direct that on the

'substituted- security being furnished the ‘surety will . be being discharged.” This type of

application can be made without notice.™
_ th'en isan Administration Bond Needed?

i An a‘dministration bond is required where an application for a certificate of appointment without
a wnl is. made 12 The bond shall be in'the forms provrded by the Rules (Forms 74. 32 and 74.33
are. attached) Although a bond is clearly. requnred in such a srtuatron there are also other
crrcumstances when it will be-necessary to obtaln
e - Where the deceased died with a will, but did not name an executor;
.« Where the . named executor does not resrde in Ontano or elsewhere in the

v Commonwealth whether or not he/she was appomted under a erI 14
; e Where the apptioation is for a oertiﬁCate of appoi’ntment of a foreign» estate trustee’s

' nominee as estate trustee without a will;"® |

« Where the appli’cant‘i_s‘ a _sUcoeeding estate tro_stee with a Wilt,» and the estate trustee

isn't named in the will;"® and

e ‘Wherethe applicant is a succeeding estate trustee without a will."7

10 1hid; subsection 41(1).
" , Ibid, subsection 41(2).
! Ibld -section 35.
- ® Ibid.
. o Ibid, section 6. - ’
'S Rules of Civil Procedure supra note 7. at Rute 74.05. 1(1)(d)
*® Ibid, Rule 74. o6.
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In situations where the Estates Act does not indicate that an administration bond is required,
any person who has a vested or contingent interest in an estate may move to have a bond filed

or an existing bond increased or reduced.”®
When is an Administration Bond Unnecessary?

Although there are circumstances in which an administration bond is required, in the appropriate

circumstance one may be exempt from obtaining a bond, including:

J When an application to act as estate trustee is made by the Government of Ontario or
any Ministry thereof, or any Provincial Commission or Board created under any Act of

the legislature;'®

. When, on an intestacy, the surviving spouse applies for a certificate of appointment of
estate trustee without a will, the value of the estate does not exceed the preferential

share and an affidavit is filed setting out the debts of the estate;*
) When a trust corporation is appointed as estate trustee; ' and

) When one successfully applies to the court for an order dispensing with the requirement

- to post a bond.?

The process by which one may successfully seek to dispense with the requirement to post an
administration bond is addressed later on in this paper. The Court has recently spoken to its
concerns regarding this issue, and has set out the appropriate steps an individual ought to take

in order to ensure that the court is able to make an informed and proper decision.

"7 Ibid, Rule 74.07.

' Ibid, Rule 74.11(2). ,

' Estates Act, supra note 2 at subsection 36 (1).

® Ibid, subsection 36(2).

' | oan and Trust Corporation Act, R.S.0. 1990, c. L.25, subsection 175(4).
2 Estates Act, supra note 2 at subsection 37(2).
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‘Who Can be a Surety?

Rule'74 11' ‘of the Rules of Civil ProCedure outﬁnes the requirements for-a surety. Specifically
prohlbrted are regrstrars and sollcrtors , as well as minors®.  In addition, if the surety is an

lndlwdual he or she must be reS|dent in Ontarlo
'If the value of an estate is $100,000 or less, one surety will suffice.?
What Requirements Must One Meet to Obtain an Administration Bond?

An application for an admin'istration bond does not have specific legal requirements. However,
full dtsclosure of estate assets and habllltles as well as full dlsclosure of personal liabilities are
' generally conSIdered to be a minimum requirement by bondmg agenmes in order to have the

admlmstratlon bond issued.

"OnCe the application has been made to the bonding agency, the review"process will determine if
any addltlonal mformatlon is needed. Administration bond apphcatlons likely requnre such
: detalled drsclosure because the surety remains hable until the estate trustee has fully accounted

. to the,beneﬂmanes.

. Even when a fUIsome aoplication is niade to a bonding 'company, an'admintstration bond may
~‘ not be. granted for. reasons unrelated to the assets and habllltles drsclosed These reasons
could lnclude that the mmor benefrmary of the estate is young enough that the estate wrll need
to remam open for a lengthy period of trme. ThIS may‘ deter_ the guarantee company from

~ issuing the bond, -as the length of time may cause ¢concern for its "_ need to have access to

z Rules of Civil Procedure supra note 7 at Rule 74 1 1(1 )(b)
24 Ipid, Rule 74.11(1)(b). , ,

% Ibid, Rule 74.11(1)(c).

% Ibid, Rule 74.11(1)(c).

& -, lbid, Rule 74.11(1)(d).

Probate Practlce supra note 5 at page 231, crtmg Harvell V. Foster [1 954] 2Q. B 367 (C A).
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- lnformation regardmg the bonded estate trustee Thls same S|tuatron may arise in the
B crrcumstance of a Ilfetlme trust where the estate trustee may be respons:ble for the estate for a
Iengthy penod of tlme A[ternat:ves, mcl_udmg the - appointment of -a trust company, may be

advisable in such situations. ‘ |
Assignment of a Bond

A judge can order the regrstrar to aSS|gn a bond to some other person upon bemg satlsf‘ ed that
 the condltlon of the bond has been broken.?® Thls type of apphcatron should be brought on

' notlce to the suretres.
o ‘C‘._ancetlat'ionof Security
'The ad_rninistration hond deneratly rerhains in the custody of the Court untit cancelled.>
Where‘ an executor has passed thelr flnal accounts and has pald mto court or dlstnbuted the

'whole of the property of the deceased the judge may dlrect the bond or.other secunty {o be

- dellvered up to be cancelled 82

Alternatively, where an executor produces evidence to the- satisfaction of the judge that the
debts of the deceased have been paid and the"residue_ distributed, the judge may order that the
R t_)_ond ror other security be cancelled_.33 This procedure is often followed, as it obviates the need

“ ,toi pass accounts,' the expense of which is often not justified. :

, _29 Estates Act, supra note 2 at section 38 o

- %0 probate Practice, supra note 5 at page 233, citing Re Hilt (1 868) 1 Chy Chrs 386 For a much more
fulsome commentary on this issue | refer you to Chapter Ten of this text.

81 > Ibid, page 233; citing Re Clark [1955] O.W.N. 383 (c A).. :
; Estates Act, supra note 2 at sectron 42

3 Ibld sectlon 43, : .
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The applioation is usually made without notice upon the affidavit showing:

. .That the debts have been pald

o Proof of advertlsement for credltors or an explanatron as‘ to why no suoh advertisement
‘. was made;
e "’}The manner in Which the residu’ewa's distrtbuted;
* Veriﬁcation that the beneficia-ries released the estate; and -
e  Whether minors or mental mcornpetents are rnvolved (and the proper notice given as

further- partrculanzed below).

} _."Where a minor was or is entitled to a part of the estate. under the, distribution' an order
‘ cancelhng a bond shall’ not be made without notlce to The Chlldrens Lawyer34 Similarly,
- where a person who is a patrent ina psychlatnc facllrty under the Mental Health Act was or is

entitled to a part of -the estate under the distribution, an order can,celhnga bond shall not be

- made without notice to Public Guardian and Trustee.*®
" How Does One Secure the Dispensation of an Administration .Bond?

As noted above the main purpose for a bond is to. ensure that an estate trustee pays the
' estate s debts and drstnbutes the. estate s assets It follows therefore that when one is seeking
: -}-'to drspense wrth a bond one. must satlsfy the court that the protectlon afforded by it is not

“requrred or ‘will be othenmse met

As noted above the court has the discretion under specral crrcumstances to. reduce the
amount of the admrnlstratron bond, or drspense wrth the bond all together However, there is
' .-".Ano drrectlon as..to what is meant by s_pecral crrcurnstances.. The Rules of Civil Procedure

- similarly offer‘li'tt_le or no guidance 'with're'spect to what information must be before the court.

- b,
. ®ibid.
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Parties often seek to dispense with the administration bond as a result of the inconvenience,
cost and/or difficulty connected with trying to obtain a bond.  Until recently, the result of such
application has been hard to predict. However, it seems that more often than not the Courts

have readily enough granted this request.

In a Recent Ontario Superior Court of Justice decision, Re Henderson Estate® (attached), The
Honourable Justice David M. Brown has attempted to do away with or, at a minimum, reduce

uncertainty and unpredictability in this area.

Brown J. noted retired Justice Haley's succinct comment on the issue, being that a bond is
usually dispensed with “if all beneficiaries are sui juris and consent to the order AND all debts
have been paid or the affidavit lists the debts and the judge is satisfied the creditors are

protected”.®

His Honour went on to articulate guidelines for what should be included in the affidavit filed in
support of an application for a certificate of appointment as estate trustee and for an order

dispensing with the need for an administration bond.  Specifically, the supporting affidavit

should include:

i) The identity of all beneficiaries of the estate;

(i) The identity of any beneficiary of the estate who is a minor or incapable

person;

(ii)  The value of the interest of any minor or incapable beneficiary in the

estate;

% 2008 WL 5456428 (Ont. S.C.J.), 2008 CarswellOnt 8065, 45 E.T.R. (3d) 189.
% Ibid, para. 11.
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~ . (iv) - Signed consents of sui juris beneficiaries - if consents cannot be obtained
"from all the beneﬁciarieé, the applicant must explain how he or she -

) _' i}\tends to protect thé interests of those beneficiaries);
W) ~ The last occupation of the deceased; -

_ (vi) - Evidence as to whether all the debts of the deceased have been paid,

-.including any obligations under support agreeménts or o'rderé;

(i) - Evidence as to whether the.d.eceased operated a business at the time of -
- death and, if the deceased did, whether any debts of that business have
'beeni or m'éy.:be claimed against the éstate;»éhd a description of each

" debt and ftsamouht; 'énd

: '(viii)." If all:th'e debts.havé nbf beén ba‘i'd,. evident_;,e of .the value of the assets of
o N fhe estate, the paﬁicularé of eéch 'debt (amountiand name of creditor) and
) _ ah explanétion as to what .aﬁangeﬁients have been made to _pay' those
" debts orasto what secﬁrity t-he"_épplica'nt"'prbpdses to putin place in order

. to protect those creditors.®

- ._'/_\'Ith,ql..vl‘gh o'nie.‘ might t}h»ink. that_tﬁese féquireme‘nts fully encompétss;xv"nany of the steps which are

'ﬁéCeséary -for-vthe individual-.applying to be estate trustée' -to expidre; fﬁe_ détail required as part

'pf an afﬁd_avit filed on béhalf of the applicant to ‘disp-ehse with an adrvnivnis't'ration,bond is not to

be :cons'ider‘éd_llightly. -

B In .RQ.~H¢ndersoﬁ, the Court did not dispense "wit'h the -nee_d for an administration bond. It was
‘. d_eterminéd that th'e. afﬂd-_av‘it, which read “all deb_ts of the eStaté vv-vill'b'e', fu“y baid and satisfied

out 'of'the eétate,'éssets" was not sufficient to satisfy thé court ih oArdver to dispenée with the

¥lbid,para12.
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requirement for an administration bond.* It was similarly tnsufﬁc’ivent' to_assert: “To the best of
my knowledge-and belief all creditors have been ’determined and there are sufficient assets to

= pay all ctaums agalnst the estate"‘“’

In Re Henderson Justlce Brown indicates that a draft order should be filed with the court in
addition to the aff davit m support of the dlspensatlon of the admlmstratlon bond. The order

" should read as follows:

' ‘V'.“T_HIS COURT ORDERS that _the postin'g of an administration bond by the Estate

Trustee is dispensed with."

Brown J. recently provideda standard form EndorSement (attached) for use by the judges on
‘the Toronto Estates Lnst in order to deal wnth the issue. of dlspensmg with bonds, WhICh

Endorsement tracks the gurdehnes set out in Re Henderson

- The Re Henderson dectsxon should mark the begmnlng of greater consnstency and less
.dlscrepancy in content between apphcatlons to the - court for certifi cates of appomtment as

o 'estate trustee and for orders seeklng to dtspense wnth an admlmstratlon bond

' »39 Ibld paras 16 and 17.
/bld paras 18 and 19 (Re Estate of Eugenla Zagaglla 01-3835/08)




FORM 74.32
Courits of Justice Act
BOND — INSURANCE OR GUARANTEE COMPANY
ONTARIO

SUPERIOR COURT OF JUSTICE
BOND NO. AMOUNT: §
IN THE ESTATE OF (insert name), deceased.
The principal in this bond is (insers name)
The surety in this bond is (insert namej, an insurer licensed under the Insurance Act 10 write surety and fidelity insurance in Omtario.

The obligee in this bond is the Accountant of the Superior Count of Justice acting for the benefit of creditors and persons entitled to share in the
estate of the deceased.

The principal and the surety bind themselves, their heirs, executors, successors and asslgns Jjointly and severally to the Accountant of the
Superior Court of Justice in the amount of Dollars (8. »

The principal as an estate trustee is required to prepare a complete and true inventory of all the property of the deceased, collect the assets of
the estate, pay the debts of the estate, distribute the property of the deceased according to law, and render a complete and true accounting of these
activities when lawfully required.

The primary obligation under this bond befongs to the principal. The principal is liable under this bond for any amount found by the court to be
owing to any creditors of the estate and persons entitled o share in the estate to whom proper payment has not been made,

The surety, provided it has been given reasonable notice of any proceeding in which judgment may be given against the pnncxpa! for failure 10
perform the obligations of this bond shall, on order of the court, and on default of the principal to pay any final judgment made against the principal
in the proceeding, pay to the obligee the amount of any deficiency in the payment by the principal, but the surety shall not be lizble to pay more
than the amount of the bond. _

" The amount of this bend shall be reduced by and to the extent of any payment made under the bond pursuant to an order of the court.

The surety is entitled to an assignmeant of the rights of any person who receives payment or benefit from the proceeds of this bond, to the extent
of such payment or benefit received.

DATE

SIGNED, SEALED AND DELIVERED
in the presence oft

Principal

Surety
RCP-E 74.32 (November 1, 2005)




FORM 74.33
Courts of Justice Act
BOND — PERSONAL SURETIES
ONTARIO

SUPERIOR COURT OF JUSTICE
BOND NO. AMOUNT: §
IN THE ESTATE OF (insert name), deceased.
The principal in this bond is (insert name)
The sureties in this bond are (insert names)

The obliges in this bond is the Accountant of the Superior Court of Justice acting for the benefit of creditors and persans entitled to share in the
cstate of the deceased.

The principal and the sureties bind themselves, their heirs, executors, successars and assigns jointly and scverally to the Accountant of the
Superior Court of Justice in the amount of Dollars ($ )

The principal as an estate trustee is required to prepare a complete and true inventory of all the propenty of the deceased, collect the assets of
the estate,, pl)'tlwdeusol‘themtate.dis:ﬁbmeﬂnepmpettyofmedeeeasedaccondingwlaw,andrenderacmupletaandmaceounﬁngofm
activities when lawfully required.

The primary obligation under this bond belongs to the principal. The principal is lable under this bond for any amount found by the court to be
oMngmanycreditorsofmcawwandpersonsmtidedwshafeiutheesmemwhompmpupaymmhumzbcenmade.

The suretics, provided they have been given reasonable notice of any proceeding in which judgment may be given against the principal for
failmetoperfonndseobliguionsof:hisbondshaﬂ.onmderofﬂwcoun.andondzfmmofﬂieprincipal to pay any final judgment mede against the
principal in the proceeding, pay to the obligee the amount of any deficiency in the psyment by the principal, but the surcties shail not be liable to
pay more than the amount of the bond. .

'l‘heamou:uofﬂxisbmdshallbcredtmdbyaudmzh:exzentofanypaymunmweundamcbondpumuammaord:rofmeoom

Thesmuieta:eenlitbdmanasaig\mcntot‘thcrigbuofanypetsonMlowceivelpaymemorbmﬁtﬁundwpmceedsofmisbond.toﬁw
extent of such payment or benefit received. :

DATE

SIGNED, SEALED AND DELIVERED
in the presence oft

Principal

Surety

Surety
AFFIDAVIT OF SURETY

L, (insert name), of (insert city or town and caunty or district, metropolitan or regional municipality of residence), make cath and say/affirm:

Iamapmposedsuretyonbehalfoftheinm:dedestatetmswuofﬂxepmpmycffbummm).dmued,nmnedhwemhedbow.




Yam eightecn years of age or over and own property worth §................ over and above all encumbrances, and over and above whar will pay

my just debts and every sum for which I am now bail or for which ] am liable as surety or endorser or otherwise,

SWORN/AFFIRMED BEFORE
me at the of
inthe of
this day of ,20 .

e N )

A Commissioner for Taking Affidavits (or as may bej
AFFIDAVIT OF SURETY
L, (insert name}, of (insert city or town and county or district, metropolitan or regional municipality of residence), make oath and say/affirm:
1.am a proposed surety on behalf of the intended estate trustees of the property of (insert name), deceased, named in the attached bond,

Tam eighteen years of age or over and own property worth §.................. over and above all encumbrances, and over and above what will pay
my just debts and every sum for which | am now bail or for which | am liable as surety or endorser or otherwise,

SWORN/AFFIRMED BEFORE )
the at the of )
in the of )
this day of .20 . )
)
)
)
)

A Commissioner for Taking A ffidavils for as may bej

RCP-E 74.33 (November 1, 2005)
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2008 WL 5456428 (Ont. 8.C.1.), 2008 CarsweliOnt 8065, 45 E.T.R, (3d) 189

2%08 CarswellOnt 8065
Henderson Estate, Re
In the Estate of Robert James Henderson
In the Estate of Eugenia Zagaglia
Cour sup\351rieure de 'Ontario
D.M. Brown J.
Heard: 11 Décembre 2008
Judgment: Décembre 16, 2008
Dacket: 01-4100/08, 01-3835/08
Copyright © Thomson Reuters Canada Limited or its Licensors,

All rights reserved.

Counsel: A.D. Fleming for Applicant for a Certificate of Appointment of Estate Trustee without a Will in 01-
4100/08 _ . '

A. Reino for Applicant for a Centificate of Appointment of Estate Trustee without a Will in 01-3835/08

Subject: Estates and Trusts

Estates and trusts --- Estates -- Grant of probate or letters of administration -- Application for grant of administration
-« Administration bond

and to order dispensing with administration bond - If consents cannot be obtained from alt beneficiaries, applicant
must explain how he or she intends to protect interests of thase beneficiaries by way of posting of security or other~
wise -- Affidavit should also state occupation of deceased and give evidence as to whether all debts of deceased
have been paid, including any obligations under Support agreements or orders - There should also be evidence as o
whether deceased operated business at time of death and if so, whether any debts of business have been or may be
claimed against estate, and description and amount of each debt - If all debts of estate have not been paid, affidavit
should contain evidence of value of assets of estate, particulars of each debt and explanation of arrangements made
with those creditors to pay their debts Also, there should be evidence of what security applicant proposes to putin

Copr. © West 2008 No Chaim to Orig. Govt. Works

T e et




2008 WL 3456428 (Ont. S.C.J.), 2008 CarswellOnt 8065, 45E.T.R. (3d) 189
place in order to protect those creditors — Any exhibits, consents or other documents
be attached, and copies of draft order filed separately.
Statutes considered:
Estates Act, R.S.0. 1990, ¢. E.21
Generally - referred to
8. 6 - referred to
8. 35 -- considered
5. 36(1) - considered
s. 36(2) -- considered
s, 37(1) - considered
8. 37(2) -- considered
Loan and Trust Corporations Act, R.S.0, 1990, c. L.2§
s. 175(4) - considered
Succession Law Reform Act, R.S.0. 1999, ¢. $.26
| Generally -- referred to
Rules considered:
Rules of Civil Procedure, R.R.O. 1990, Reg. 194
Generally -- referred to
R. 74.05.1(1)(d) [en. O. Reg. 332/96] -- referred to
R.74.06 fen. O. Reg. 484/94] -- referred to
R.74.07 [en. O. Reg. 484/94] - referred to
R.74.11Q2) [en. O. Reg. 484/94] -~ considered
Forms considered:

Rules of Civil Procedure, R.R.O. 1990, Reg. 194

Copr. © West 2008 No Claim to Orig. Govt. Works
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2008 WL 5456428 (Ont. S.C.1.), 2008 CarswellOnt 8065, 45 ET R, (3d) 189

Form 74.32 fen. O, Reg. 484/94] - referred 10
APPLICATION by estate trustee for order dispensing with posting of administration bond.
D.M. Brown J,:

L The Problem: The lack of clarity surrounding filing requirements for requests to dispense with administra-
tion bonds

I Each week the judge sitting on the Toronto Estates List is asked to consider up to two dozen requests by appli-
cants for certificates of appointment of estate trustee for orders dispensing with the posting of an administration
bond. Each week the Judge rejects a significant number of those requests because of deficiencies in the filed materi-
als.

2 This is a source of frustration, both for the Bench, who spend time reviewing materials that tum out to lack key
information and, no doubt, for the Bar, who cannot find guidance in the Estates Act or the Rules of Civil Procedure
about the proper materials to file in support of such a request.

3 This situation means that members of the public are not receiving the level of service to which they are entitled
on an issue which affects many famities in this city - the need to obtain certificates of appointment by persons of
modest means for estates with modest asse . ’

4 Inmy view this is an area where strong consideration should be given to amending the Rules of Civil Procedure
to provide filing directions for requests to dispense with administration bonds. In the meantime, | have before me
two such requests where further evidence must be put before the court. I therefore wish to review briefly the ration-
ale underpinning the Statutory requirement for an administration bond and then to set out filing guidelines for mak-
ing such requests on the Toronto Region Estates List.

L1 The statutory requirement for admin.istra_t_ion bonds

3 - Section 35 of the Estates Act provides:

grant is made, to enure for the benefit of the Accountant of the Superior Court of Justice, with a surety or
sureties as may be required by the judge, conditioned for the due collecting, getting in, administering and
accounting for the property of the deceased, and the bond shail be in the form prescribed by the rules of
court, and in cases not provided for by the rules, the bond shall be in such form as the judge by special or-
der may direct.

6  This statutory requirement for the posting of a bond most frequently arises in two situations -- where a person
dies intestate and an application is made for a certificate of appointment of estate trustee without a will, or where a
person dies testate, but the will does not name an executor and an application is made for a certificate of appoint-
ment of estate trustee with a will, (The posting of a bond is also required in the cases of a foreign executor [Estares
Act, s. 6], a foreign estate trustee's nominee as estate frustee without a will [Rule 74.05.1( 1Xd)}, and a succeeding
trustee with a will where the sole or only surviving estate trustee has died and the will makes no provision for some-
one else to be appointed [Rules 74.06 and 74.07)). .

7 Exemptions exist to the requirement. Section 36(1) of the Act exempts the Government of Ontario, any ministry

Copr. © West 2008 No Claim to Orig. Govt. Works




Page 4

2008 WL 5456428 (Ont. S.C.J.), 2008 CarswellOnt 8063, 45 E.T.R. (3d) 189

or any provincial commission or board from the requirement to post a bond, and section 36(2) also dispenses with
the need for a bond where the administration on an intestacy is granted to the surviving spouse of the deceased, the
net value of the estate does not exceed the preferential share of $200,000 presently prescribed under the Succession
Law Reform Act, and there is filed with the application for administration an affidavit setting out the debts of the
estate. Also, section 175(4) of the Loan and Trust Corporations Act, R.S.0, 1990, c. L.25, exempts from the re-
quirement of a bond a registered and approved trust company that applies for appointment as estate trustee.

8  Section 37(1) specifies the amount of the bond - double the amount under which the property of the deceased
has been sworn -- and then section 37(2) provides:

The judge may at any time under special circumstances reduce the amount of or dispense with the bond.

9  The Estates Act does not articulate the factors that a judge should take into account when considering a request
to dispense with a bond, but those factors can be gleaned from the language of the bond prescribed by Form 74.32 of
the Rules of Civil Procedure which imposes the following obligations on the estate trustee:

The principal as an estate trustee is required to prepare a complete and true inventory of alf the property of
the deceased, collect the assets of the state, pay the debts o tate, distri f

ce ing t and render a complete and true accounting of these activities when lawfully re-
quired, (emphasis added)

As well, Rule 74.11(2) permits an person who has a contingent or vested interest in an estate, including a creditor, to
move for an order that an estate trustee, or applicant for appointment, file a bond,

HL, Filing Guidelines for Requests to Dispense with Administration Bonds

11 How can an applicant so satisfy the court? Retired Justice Haley put the matter succinctly in materials which
she prepared for judges in 2005:

A bond may be dispensed with by judge’s order pursuant to section 37(2) of the Estates Act, This is usually

done if all beneficiaries are sui Juris and consent to the order AND all debts have been paid or the affidavit
lists the debts and the judge is satisfied the creditors are protected,

That, in a nutshell, is what an applicant seeking to dispense with an administration bond must demonstrate, by way
of evidence, to a judge.

A. The content of the affidavit in Support

12 Accordingly, when an applicant for a certificate of appointment of estate trustee makes a request under section
37€2) of the Estates Act for an order that a judge dispense with the requirement to post an administration bond, the
applicant should file affidavit evidence in support of the request which contains the following;

(i) The identity of all beneficiaries of the estate;
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(i) The identity of any beneficiary of the estate who is a minor or incapable person;

(iii) The value of the interest of any minor or incapable beneficiary in the estate;

estate trustee and to an order dispensing with an administration bond should be attached as exhibits 1o
the affidavit. If consents cannot be obtained from all the beneficiaries, the applicant must explain how
he or she intends to protect the interests of those beneficiaries by way of posting security or otherwise;

(v) The last occupation of the deceased;

(vi) Evidence as to whether all the debts of the deceased have been paid, including any obligations un-
der support agreements or orders;

(vii) Evidence as to whether the deceased operated a business at the time of death and, if the deceased
did, whether any debts of that business have been or may be claimed against the estate, and a descrip-
tion of each debt and its amount;

(viii) If all the debts of the estate have not been paid, evidence of the value of the assets of the estate,
the particulars of each debt -~ amount and name of creditor - and an explanation of what arrangements
have been made with those creditors to pay their debts and what security the applicant proposes to put
in place in order to protect those creditors.

B. The form of the affidavit in support

I3 A practice has grown up in Toronto that those requesting an order dispensing with an administration bond
simply file a bunch of loose documents, including consents, affidavits and draft orders. Some organization needs to
be brought to the materials filed, At 2 minimum, an applicant for a certificate who requests an order dispensing with

an administration bond should file an affidavit that addresses the matters enumerated in paragraph 12 above and to
which are attached, as exhibits, any consents or other documents referred to in the affidavit. Copies of the draft order
should be separately fifed,

C. Content of order
14 The operative language of the draft order filed with the affidavit in support should read as follows:
THIS COURT ORDERS that the posting of an administration bond by the Estate Trustee is dispensed with,

D. Concluding comments

either entirely or on terms, By setting down these filing guidelines 1 hope to reduce the number of requests under
section 37(2) of the Estates Act which are rejected because of deficiencies in the affidavit material, and thereby pro-
vide the public with a more expeditious judicial determination of such requests.

1V. The particular applications before me
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Estate of Robert James Henderson: 01-4100/68

16  Paragraph 9 of the affidavit in support reads: "All debts of the estate will be fully paid and satisfied out of the
estate assets.” This evidence is insufficient to grant the order sought.

17 Accordingly, [ reject the request to dispense with an administration bond and request the applicant to file a
further affidavit addressing the points set out in 12 above, in particular paragraph 12 (viii).

Estate of Eugenia Zagaghia: 01-3835/08

18  Paragraph 7 of the affidavit in support reads; “To the best of my knowledge and belief all creditors have been
determined and there are sufficient assets to pay all claims against the estate." This evidence too is insufficient.

19 1 reject the request to dispense with an administration bond and request the applicant to file a further affidavit
addressing the points set out in 12 above, in particular paragraph 12 (viii).

Order accordingly,

END OF DOCUMENT
K:\Nadia Harasymowycz\Watalia\Break fust Series Paper re Bonds\Re Henderson Estare.nf
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IN THE MATTER OF THE ESTATE OF:

™

]

SUPERIOR COURT OF JUSTICE

ESTATE FILE NO: 01-

ENDORSEMENT

Order 1o go dispensing with the filing of an administration bond,

Request rejected: applicant to file further affidavit addressing the following:

Other:

[}

i
a
0

Identity of all beneficiaries of the estate;
Identity of any beneficiary of the estate who is a minor or incapable person;
Value of the interest of any minor or incapable beneficiary in the estate;

Executed consents from ajl beneficiaries who are sy Juris to the appointment of the
applicant as estate trustee and to an order di nsing with an administration bond. If
consents cannot be obtained from alj the beneficiaries, the applicant must explain
how he or she intends to protect the interests of those beneficiaries by way of posting

Last occupation of the deceased;

Evidence as to whether all the debts of the deceased have been paid, including any
obligations under support agreements or orders;

the deceased did, whether any debts of that business have been or may be claimed
against the estate, and a description of each debt and its amount;

lfalltbedeb!sofmeestate havenotbeenpaid,evidenccoftln value of the assets of
the estate, the particulars of each debt - amoung and nameé of creditor - and an
explanation of what arangements  have been made with those creditars 1o pay their
debts and what security the applicant Proposes to put in place in order to protect
those creditors,

Date

Judge

Copy sent to Applicant on

By.

By Mail __ Fax Picked Up




